
 
 

  

              
            
           

       
      

 

 

 

 
 

 

      

 
 

 
 

 

 

I N C O N F I  E N C E 
CAB-19-MIN-0687 

Cabinet 

Minute of  ecision 

This d cument c ntains inf rmati n f r the New Zealand Cabinet. It must be treated in c nfidence and 
handled in acc rdance with any security classificati n,  r  ther end rsement. The inf rmati n can  nly be 
released, including under the Official Inf rmati n Act 1982, by pers ns with the appr priate auth rity. 

Clarification of Policy Matters to Support the Oversight of the Oranga 
Tamariki System and Children’s Commission Legislation Bill 

Portfolio Social  evelopment 

On 16 D c mb r 2019, following r f r nc  from th  Cabin t Social W llb ing Committ   (SWC), 
Cabin t: 

Background 

1 noted that on 25 March 2019, Cabin t agr  d to str ngth n ind p nd nt ov rsight of th  
Oranga Tamariki syst m and childr n’s issu s in thr   cor  ar as: syst m-l v l advocacy for 
all N w Z aland childr n and young p opl ; ov rsight and inv stigation of complaints, and 
ind p nd nt monitoring and assuranc  and to n w primary l gislation to giv   ff ct to th s  
proposals [CAB-19-MIN-0113]; 

2 noted that sinc  Cabin t’s d cisions, th  Ministry of Social D v lopm nt (MSD) has 
und rtak n furth r work, including  ngag m nt with k y ag nci s and Māori individuals 
and groups on how to b st impl m nt th  d cisions, and this has r sult d in furth r 
r fin m nt to som  policy proposals which r quir  furth r Cabin t consid ration; 

Providing a commitment to the Treaty of Waitangi 

3 a reed that, for th  ov rsight bodi s to d monstrat  a practical commitm nt to th  Tr aty of 
Waitangi, th  Bill provid  for duti s which will includ  th  following matt rs (to b  furth r 
d v lop d during drafting): 

Ov rsight bodi s must  nsur : 

3.1 that in s tting strat gic prioriti s and in th  d v lopm nt of th  work programm  
th y hav  as a k y priority th  n  d to support improv d outcom s for Māori 
childr n and young p opl ; 

3.2 Māori participation in th  cont xt of th  ov rsight bodi s discharging th ir functions; 

3.3 th ir  mploym nt,  ngag m nt and oth r polici s, proc dur s and practic s must 
giv   ff ct to tikanga, mana tamaiti (tamariki), whakapapa of Māori childr n and 
young p rsons and th  whanaungatanga r sponsibiliti s of th ir whānau, hapū and 
iwi; 
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3.4 ov rsight bodi s and iwi and Māori organisations will  nt r into partn rships or 
arrang m nts to: 

3.4.1 provid  opportuniti s to, and invit  proposals on how to improv  ov rsight 
of th  Oranga Tamariki syst m and in so doing, outcom s for Māori 
childr n, young p rsons, and th ir whānau who com  into contact with th  
Oranga Tamariki syst m; 

3.4.2  nabl  th  robust, r gular, and g nuin   xchang  of information b tw  n 
ov rsight bodi s and thos  iwi and Māori organisations (support d by 
information sharing provisions); 

3.4.3 agr   on any action both or all parti s consid r is appropriat ; 

3.4.4 th  complaints and inv stigations proc ss s ar  acc ssibl  for Māori 
childr n and young p opl  and th ir whānau, hapū, and iwi or any oth r 
Māori organisation supporting th m; 

3.4.5 th  complaints and inv stigations proc ss s incorporat  a tikanga 
approach, and th  whānau, hapū, and iwi of th  child or young p rson ar  
 ngag d with, wh r  possibl , during th  complaints and inv stigations 
proc ss s, unl ss to do so would b  impracticabl  or risk harm to a child or 
any oth r p rson; 

Independent monitoring 

4 a reed that th  purpos  of th  ind p nd nt monitor b  clarifi d to includ  sp cific 
obj ctiv s, incorporating th  conc pts such as: 

4.1 supporting th  rights, int r sts and w llb ing of childr n, young p opl  and th ir 
famili s; 

4.2 improving public trust and confid nc ; 

4.3 supporting syst ms l arning and continuous syst ms improv m nt; 

4.4 r cognising th  Crown’s Tr aty partn rships with Māori and th  significant 
proportion of Māori tamariki in car ; 

5 a reed that th  functions of th  ind p nd nt monitor b  clarifi d to incorporat  th  
following compon nts: 

5.1  ff ctiv  syst ms p rformanc  monitoring ; 

5.2 r cognising th  int rfac  b tw  n syst ms; 

5.3 providing for th  Crown’s commitm nt to Māori; 

6 a reed that th  monitor’s r porting will consist of a thr  -y arly ‘stat  of th  Oranga 
Tamariki syst m’ r port to th  Minist r r sponsibl  for th  Oranga Tamariki Act 1989, 
annual r ports on complianc  with th  National Car  Standards and op rations of th  
Oranga Tamariki syst m, and outcom s b ing achi v d for Māori tamariki and whānau, and 
r ports on any oth r ar as it consid rs n c ssary to discharg  its function; 
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7 a reed that th  Bill contain a provision to  nabl  th  monitor to discharg  its r porting 
function, including sp cifying that th  monitor will produc  and publish th  typ s of r ports 
m ntion d in paragraph 6 abov  and that r spons s by thos  who hav  b  n subj ct to or a 
party to th  r port may b  r quir d; 

8 a reed that th  d tail as to what th s  r ports must contain, and r quir m nts for r sponding 
to, and publishing and tabling r ports, tim fram s for th s  proc ss s, and r quir m nts 
around diss mination in a mann r acc ssibl  to individuals, whānau and iwi will b  
sp cifi d in r gulations to th  Bill; 

Relationship of oversight bodies with Ministers and Chief Executive of Oranga 
Tamariki 

9 a reed that th  Prim  Minist r may d signat  “th  Minist r r sponsibl  for th  Act” rath r 
than sp cifying which Minist r that might b  in th  propos d l gislation; 

10 a reed that th  Minist r r sponsibl  for th  Oranga Tamariki Act, th  Minist r r sponsibl  
for th  Act (i. . th  propos d Ov rsight l gislation), Minist rs with r sponsibiliti s for 
Māori portfolios and Minist rs with portfolio r sponsibiliti s r lat d to childr n will r c iv  
r ports g n rat d by th  monitor; 

11 a reed that th  Prim  Minist r, th  “Minist r r sponsibl  for th  Act” as stipulat d in th  
Bill, and th  Minist r r sponsibl  for th  Oranga Tamariki Act 1989 may r qu st r ports 
from th  monitor on sp cific issu s of int r st or conc rn; 

12 a reed that th  Chi f Ex cutiv  of Oranga Tamariki may r qu st r ports from th  monitor 
on sp cific issu s, for  xampl  to support syst ms l arning; 

Information access and sharing 

13 noted that in March 2019, Cabin t authoris d th  Minist r for Social D v lopm nt, in 
consultation with oth r Minist rs as appropriat , to mak  d cisions on acc ss to information 
and pow rs of  ntry to  nabl  th  progr ss of l gislativ  drafting in ord r to finalis  th  Bill 
[CAB-19-MIN-0113]; 

14 noted that du  to th  significant implications of information sharing with r sp ct to th  
propos d ov rsight bodi s, th  Minist r for Social D v lopm nt has s t th s  out in mor  
d tail for Cabin t consid ration; 

15 a reed that to  ff ctiv ly discharg  th ir functions and achi v  th  purpos  of th  Bill, th  
ind p nd nt monitor and th  Ombudsman will hav  th  pow rs to r quir  th  provision of 
information from organisations: 

15.1 th  ind p nd nt monitor and th  Ombudsman will b  abl  to r quir  information 
from any organisation that  ngag s childr n and young p opl  in th  Oranga 
Tamariki syst m; 

15.2 only th  ind p nd nt monitor and Ombudsman will b  abl  to r quir  th  provision 
of id ntifiabl  or d -id ntifiabl  p rsonal information; 
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16 a reed that th  Childr n’s Commission r’s syst m advocacy function b  support d by th  
pow r to r quir  information to discharg  its functions through g n ral information acc ss 
provisions in th  Bill, with som  r strictions on what information can b  obtain d, including 
p rsonal information, court information or c rtain s nsitiv  information (any draft mat rial 
including draft minist rial and Cabin t mat rial, monitoring r ports and r spons s, 
pr -budg t mat rial and comm rcially s nsitiv  mat rial); 

17 noted that information acc ss provisions for th  Childr n’s Commission r in th  Bill will, 
wh r  possibl , align with provisions in similar l gislation about sharing information with 
syst m advocat s; 

18 a reed that to  nabl  th  ov rsight bodi s to  ff ctiv ly discharg  th ir functions and 
achi v  th  purpos  of th  Bill, th  ov rsight bodi s will hav  th  pow rs to: 

18.1  ngag  dir ctly with individual childr n, young p opl  and whānau, aft r obtaining 
inform d cons nt; 

18.2 shar  information with  ach oth r, oth r ag nci s, iwi/Māori organisations (oth r 
than p rsonal information) or parti s that hav  a rol  with childr n, young p opl  
and th ir famili s within th  Oranga Tamariki syst m to support th ir functions; 

19 a reed that th  Bill r quir   ach ov rsight ag ncy to d v lop, in consultation with aff ct d 
organisations and th  Privacy Commission r, a s t of information manag m nt rul s to 
gov rn how th  ov rsight ag ncy acc ss s information h ld by oth r ag nci s and manag s 
information it holds; 

20 a reed that th  rul s ar  sign d off by th  Chi f Ex cutiv  or  quival nt of  ach ov rsight 
body; 

21 a reed that to  nsur  p rsonal information and rights of individuals ar  prot ct d,  ach 
ov rsight body should d v lop a cod , to support saf  and  thical gath ring and us  of 
p rsonal information, including wh n  ngaging with individuals; 

22 a reed that in d v loping th ir r sp ctiv  cod s, ov rsight bodi s must, wh r  possibl , 
tak  a common approach to support c rtainty and minimis  any pot ntial burd n on 
individuals or thos  who ar  r sponsibl  for th m, s  k input from  thics sp cialists and 
from Māori and consult with th  Privacy Commission r, to  nsur  th  cont nt of th  cod  is 
appropriat ; 

23 a reed that prior to  ngaging dir ctly with individuals ov rsight bodi s must obtain th ir 
inform d cons nt; 

24 a reed that wh r  th  individual do s not hav  th  capacity to provid  inform d cons nt th  
p rson r sponsibl  for th ir day-to-day car  may obj ct to  ngag m nt on th  grounds that 
 ngag m nt may plac  th  individual at a risk of physical or  motional harm; 

25 a reed that wh r   ngag m nt is for th  purpos s of a complaint and th  p rson r sponsibl  
for th  day-to-day car  is th  subj ct of th  complaint, cons nt may b  obtain d from th  
party who holds custody of th  child; 

26 a reed that th  ind p nd nt monitor will hav  th  pow r to  nt r pr mis s (oth r than 
privat  hom s) with notic  for th  purpos s of obs rving practic  or conducting insp ctions 
to att st to complianc  with th  Oranga Tamariki Act 1989 and/or r gulations; 
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27 a reed that th  pow r of  ntry may b  r fus d in th  following  xc ptional circumstanc s: 

27.1 wh r  th r  has b  n a s rious incid nt such as a polic  matt r, an assault at th  
pr mis s or a d ath has occurr d b tw  n th  tim  th  visit is notifi d, and th  tim  
th  visit is to tak  plac ; 

27.2 b caus  th  sit  is  xp ri ncing s rious h alth conc rns; 

27.3 wh r  any oth r s rious  v nt has occurr d, and a sit  visit is lik ly to  xac rbat  
t nsion or  motional harm; 

28 a reed that a duty is impos d on individuals and ag nci s  ngaging with ov rsight bodi s to 
facilitat  acc ss to information th y hold, pr mis s and/or individuals wh r  cons nt has 
b  n obtain d; 

29 a reed that th  Bill provid  for s cr cy and privacy provisions to  nabl  individuals to 
 ngag  with ov rsight bodi s in a fr   and frank mann r; 

30 a reed that r asons for ov rsight bodi s to disclos  information will b  limit d to: 

30.1 wh r  th  ov rsight body has information that sugg sts a p rson is at risk of harm or 
wh r  th  ov rsight body b li v s a s rious criminal off nc  has b  n committ d 
that justifi s notifying th  polic ; 

30.2 to support a child or young p rson who is involv d in a complaint; 

30.3 support notifications, r f rrals and th   ffici nt and  ff ctiv  discharg  of functions; 

Governance of the Office of the Children’s Commission(er) 

31 noted that Cabin t pr viously agr  d that th  gov rnanc  of th  Offic  of th  Childr n’s 
Commission r (OCC) would r quir  updating b for  it would b  abl  to tak  on th  
ind p nd nt monitoring function; 

32 noted that MSD’s work to d t rmin  th  statutory r quir m nts for  ach function will 
 stablish th  duti s th  gov rning body n  ds to m  t; 

33 a reed that gov rnanc  of th  OCC, curr ntly a corporation sol  with no d puty 
arrang m nts, should b  updat d irr sp ctiv  of Cabin t’s d cision that th  n w ind p nd nt 
monitoring function should transf r to it, as int nd d in principl ; 

34 a reed that th  gov rnanc  arrang m nt should b  a board of two to six m mb rs, 
appoint d by th  Gov rnor-G n ral, and coll ctiv ly poss ssing a rang  of r l vant skills 
and attribut s including  xp ri nc  of th  car  syst m, wid r und rstanding of childr n’s 
issu s, und rstanding of t  ao Māori, and manag m nt skills; 

35 a reed that, both to giv   ff ctiv  r pr s ntation to th  population most aff ct d by th  car  
syst m and in r cognition of th  Tr aty, th  l gislation should provid  for th  board to 
 mbody partn rships with Māori, to b  giv n  ff ct through th  board b ing appoint d 
through an appropriat  proc ss that incorporat s t  ao Māori and  nsur s Māori 
participation; 

36 noted that adopting a partn rships approach for this purpos  may h ight n  xp ctations for 
similar approach s to b  appli d  ls wh r ; 
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37 a reed that th  Bill impos  a duty on th  board to provid  for functional s paration b tw  n 
th  monitoring and advocacy functions, subj ct to th  board b ing assign d th  monitoring 
function; 

38 a reed that th  Bill includ  provisions for th  OCC to hav  s parat  Commission rs 
r sponsibl  for  ach ov rsight function it is r sponsibl  for und r th  Act; 

39 a reed that th  OCC r tain th  rol  as advisory for appointm nts to th  gri vanc  pan ls 
and a r cipi nt of quart rly r ports on th  outcom  of gri vanc  pan l d cision but that th  
complaints ov rsight rol  for th  gri vanc  pan ls b  transf rr d to th  Ombudsman as 
agr  d by Cabin t; 

Review of Oversight Arrangements 

40 a reed th  Bill provid  for a r vi w of th  ov rsight arrang m nts to b  und rtak n at any 
tim , but no lat r than fiv  y ars from comm nc m nt of th  Act; 

41 a reed that a r vi w of th  ov rsight arrang m nts includ  how th  ov rsight syst m 
(including th  Act) is op rating and sp cifically consid r wh th r ov rsight bodi s ar : 

41.1 working  ff ctiv ly with iwi and Māori organisations and giving  ff ct to th ir 
Tr aty duti s; 

41.2 working  ff ctiv ly as a syst m; 

41.3 b ing  ff ctiv ly support d by syst ms participants, and wh th r th r  is any 
 vid nc  of ag nci s b ing obstruct d in p rforming th ir functions; 

41.4 discharging th ir functions, duti s and pow rs in an  ff ctiv  mann r; 

41.5 appropriat ly r sourc d to  ff ctiv ly discharg  th ir functions and add valu  to 
supporting th  r sili nc  of th  Oranga Tamariki syst m; 

41.6 wh th r th  functions, duti s and pow rs provid d for in th  Act ar  supporting 
ag nci s to giv   ff ct to th  purpos  of th  Act; 

Historic claims 

42 noted that th  MSD and Oranga Tamariki ar  d v loping improv d arrang m nts for th  
r solution of claims r lating to abus  in stat  car , in which MSD would b  r sponsibl  for 
r solving claims about  v nts prior to 1 April 2017, and Oranga Tamariki would b  
r sponsibl  for r solving claims about  v nts from that dat  onwards; 

43 noted that to d liv r th  n w claims arrang m nts and mitigat  litigation risk to th  Crown, 
a minor am ndm nt to Sch dul  1AA of th  Oranga Tamariki Act 1989 is r quir d to 
sp cify that th  scop  of th  Oranga Tamariki complaints m chanism appli s to any act or 
omission that took plac  from 1 April 2017 onwards; 

44 a reed that th  am ndm nt sp cifi d in paragraph 43 abov  b  includ d in th  Bill; 

General 

45 invited th  Minist r for Social D v lopm nt to issu  furth r drafting instructions to th  
Parliam ntary Couns l Offic  to continu  to draft th  Bill and associat d r gulations to b  
mad  und r th  Bill; 
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46 authorised th  Minist r for Social D v lopm nt, in consultation with oth r Minist rs as 
appropriat , to mak  d cisions on r lat d policy matt rs or d t rmin  additional policy 
matt rs to  nabl  th  progr ss of l gislativ  drafting in ord r to finalis  th  Bill; 

47 authorised th  Minist r for Social D v lopm nt, in consultation with oth r Minist rs as 
appropriat , to mak  any d cisions on minor and t chnical matt rs r quir d to finalis  th  
Bill. 

Micha l W bst r 
S cr tary of th  Cabin t 

Hard-copy distribution: 
Prim  Minist r 
D puty Prim  Minist r 
Minist r for Social D v lopm nt 
Minist r for Childr n 
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