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INTRODUCTION

My interest in the present law of succession and its appropriateness in the context of changing family relations arose during a study of the implications of housing wealth inheritance for intergenerational relations (Thorns 1995a, 1995b).
 The present law is shaped by acts which limit the freedom of the testator and provide rights for the children whether or not they are needy and dependent.
 The question therefore arises as to whether such limitations to individual action are still necessary in circumstances where patterns of social relations have changed and family form has become more diverse. One of the people interviewed in our recent study reflected upon this issue of freedom where she noted:

"Yes, most definitely, and I think that's where the law is wrong, because after my husband died, about half a year after he passed away, my son turned his back on me. I was a nuisance, and that was that, and I haven't seen him for four years. So I thought, well, this is it, he is so much interested in me, I might as well change my will and disinherit him. You can't do that in this country here … you've got to leave him something. The law is peculiar, because he doesn't deserve any. Well, all of a sudden he has turned up again and turned my whole life upside down, no reason nothing, no sorry…just picked up where he left off, now what am I going to do? Change my will? Am I going to leave it to him? … It's not easy … It's still standing and I'm not in a hurry to change it either. He's got to prove that he's willing to accept me as I am, if he doesn’t want to, well?" (female, aged 60-69)

A number of issues with respect to the present law and its operation are noted. The first is the amount of "testamentary freedom" that the present law of succession allows in decisions regarding the passing on of property. In this case should she recognise the family obligation and leave some of her money to the son who has shown little interest or should she disinherit him? What obligations are reasonable and fair? She also raises the question of whether family members are deserving, i.e., have contributed sufficiently to receive a "reward" by way of inheritance. 
The next issue commented upon is how family relations changed on the death of her husband and how this event led her to consider inheritance in a different way. Other respondents in the same study have commented on how this event led to dramatic losses in income which also changed their attitudes to both their assets and their use.

The final issue commented upon here is that of property responsibilities and inheritance decisions arising from ownership. Property can be a burden as well as a source of wealth accumulation and advantage. Further, if we did not have a property-owing society there would be very little with which to concern ourselves in the area of succession. In Aotearoa/New Zealand this is not the case as 72% of the present population are owner-occupiers, rising to 86% for the over-60s (Age Concern 1990, Thorns 1993). Also, owner-occupation has been the dominant form of tenure for most of the present century; thus property transfers are and have been a major component of settlements at death.

The accumulation of wealth through property ownership has traditionally been a central part of how people have saved for retirement. Thus, there is some tension between the desire to "save" and live in retirement, and the desire to leave money for the next generation. The recent debate about asset-testing for elderly long-stay patients has brought this issue to the fore (Thorns 1995a). Many older people see the assets that they have accumulated through their lives as part of their family's inheritance and thus not to be used for their "everyday" living. This they see as part of the contribution "society" should make as a recognition of their contribution over their working life. At its most extreme this view sees the state's desire to asset-test as tantamount to theft. (Of course, at the other extreme, some taxpayers would see the non-application of "user-pays" to those with resources in the same light.)

The debate about changes to the present law of succession needs to be seen within the context of a changing model of welfare. The model of "collective provision", where the state takes an active role, for example, in providing accommodation such as state housing and state mortgage loans, is now moving to one where the state has a more restricted role and focuses more upon enhancing individual "choices" and promoting and protecting individual rights. These changes reflect the move to a more "market"-based approach to welfare delivery, centered on the "rational choosing individual" social actors and the adoption of financial means to enhance their choices. The state increasingly sees itself, through public policy, as a defender of rights rather than as a provider of services (Boston and Dalziel 1992).

At the same time as public policy is shifting to a focus on individual rights, we are also seeing family structures changing in the direction of greater fragmentation and the emergence of a more diverse range of "family" forms. This greatly complicates the process of "inheritance". 

FAMILY STRUCTURES AND RELATIONS

Statistics on marriage and divorce for the last three decades clearly show a trend towards fewer marriages and a greater number of divorces (see Figures 1-3). In 1991, the average age of first marriage had risen to 27 years for men and to 25 years for women, reflecting the increased rate of cohabitation before legal marriage takes place (Statistics Department 1993). Such de facto partnerships may create assets and contain children, and thus the dissolution of such arrangements can lead to disputes about the disposal of property.

Fig. 1   Marriage Rates
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Fig. 2   Divorce Rate per 1000 Marriages
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Fig. 3   Number of Divorce
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The overall marriage rate by 1991 had fallen to 21.3 per thousand, less than half the 1971 figure (45.3 per thousand). Divorce has also increased over the last thirty years, with the Family Proceedings Act 1980) being an important influence, hence the big increase in numbers between 1980 and 1982 (from 6,493 to 12,395) (see Figures 2 and 3).

The resulting patterns of family and household formation are much more varied than at any time in the past, with more single-person households, sole-parent and blended families, same-sex partnerships, and households of unrelated people, than "nuclear" families of two parents and one or two children staying together for "life". These changes raise questions regarding what constitutes the "family" in contemporary Aotearoa/New Zealand.

Of course, it is not only in Aotearoa/New Zealand that such changes have occurred. In the USA, for example, researchers have written about the emergence of the "post-modern" or "divorce-extended" family, where the "extended" relations are composed of previous partners and their relatives who form a complex support network for individuals. Stacey (1990) notes that:

"A recent study of middle class divorced couples and their parents in the suburbs of San Francesco found one third sustaining kinship ties with their former spouses and their relatives. It seems likely that cooperative ex-familial relationships are even more prevalent among lower-income groups where divorce rates are higher and where women have far greater experience with and need for sustaining cooperative kin ties" (p.254).

The maintenance of such networks clearly raises questions regarding the likely patterns of bequeathing, given the number of unions and the existence of both "natural" and step-children within such extended households. Further, Stacey identifies "rising divorce and cohabitation rates, working mothers, two-earner households, single and unwed parents, and matrilineal, extended and fictive kin support networks" as factors contributing to the decline of the "modern" nuclear family and the emergence of the "post-modern one" (1990:252).

The resulting pattern of kinship connections and relationships is much more complex than was the case in the past where greater stability generally existed in family relations. 

The implications of such changes for the policy framework within which we operate are of major significance as Aotearoa/New Zealand's social and housing policies were formulated around a model of the "nuclear family". Such a family, consisted of two parents, the father in the full-time workforce as a "breadwinner" and the mother carrying out the role of homemaker, wife and mother. This model has been the basis for much of our welfare policy, organised around the notion of a "family wage" sufficient for a man to support his wife and children.  

Thus it was the man who was legally responsible for maintaining the family and who largely controlled the property and its transfers through the estate (see Castles 1985, 1994 Davison 1991, 1994). In this model, the "head of household" made the decisions and the unpaid contribution of the spouse and children to the domestic "labour" within the household was ignored. Thus decisions regarding the distribution of assets did not recognise that these assets were accumulated through the collective labour of household members who therefore should have important rights over distribution.

This model was increasingly challenged in the 1970s. The challenges arose from, first, the increased participation of women, including married women, in the paid workforce; secondly, from the appearance of the second-wave feminist movement which was influential in redefining the place of women within society; and finally, from the increased rates of dissolution and reformation of marriages and other long-term partnerships. However, research has continued to show that domestic labour, especially that related to childcare and household operation (e.g. cleaning and cooking), is still largely done by women.

CHANGES AT DEATH

The death of one partner generally leads to the transfer of property and assets to the surviving partner. However, the loss of income often associated with death leads to considerable adjustment, especially for a surviving female partner. Many such survivors will be on a state benefit without any other substantial additional income. Widows are especially likely to be in this group. This is particularly the case for members of those cohorts which did not participate extensively in the labour market. These women would be unlikely to have any superannuation or other income apart from that of their partners. Widowhood thus marks a considerable drop in income and often the creation of financial hardship. For example, one respondent commented:

"Owning the house myself means rates, insurances etc. They are the same whether there are one or more people living there, and I've only got the Widows Benefit; whereas before I had two wages and we were paying the same bills out of two wages as I am trying to pay now on the Widows Benefit, which is the lowest benefit there is, so there is not much left over. It means now that I can't go on holidays or do anything special because there is no money. So that has changed a lot because we used to always go on holidays. If there was a show on, we'd go; but I can't do that any more. So it's changed my life drastically, as far as that goes" (female, aged 50-59).

Another respondent, drawing attention to the same problem, commented:

"He died five years early, so I only get $30 a week from it (the superannuation scheme), as compared to the $180 we had been expecting… I have not got a lot except my house to fall back on" (female, aged 50-59).

Selling the "family" house to solve the cash flow problems may be only a limited solution, depending on the age and pension arrangements of these widows.

The size of this group could well increase with the greater longevity of the "elderly" population into their 80s and 90s, and the increased cost of care as the Government moves in the direction of a greater user-pays component and asset-testing (Koopman-Boyden 1993). The impact here on inheritance is likely to be considerable with a much reduced amount to be distributed. What are the likely impacts of such a change in expectations upon the family relations of the elderly? For example, is it likely to lead to the increased use of trusts to protect assets against use for such things as hospital care? Or is it likely to lead to increased intra-familial conflicts and tensions, breakdown of relationships and the growth of elder abuse?

PROPERTY RELATIONS

Greater fluidity in family relations creates a great deal of uncertainty in the long-term accumulation of capital through property ownership. Aotearoa/New Zealand is a predominantly owner-occupier society, with around 72% holding this tenure: one of the highest rates within the Western industrial capitalist world. Owner-occupation is, thus, still the preferred tenure status for the majority, who see it as giving them greater autonomy and control over their home, and conferring a sense of identity. The predominant tenure pattern of owner-occupation has also been intertwined with the ideology of ownership. Home ownership has been advocated as a means of increasing an individual's wealth. This has been particularly the case since the 1970s when the property market has been more active with periods of rapid rises and falls in house prices (see Figure 4). Such changes have led to some households sustaining considerable capital gains (Dupuis 1992, Dupuis and Thorns 1995). This greater wealth potential of houses had led in its turn to house owners seeing their property as possessing both "use" value and "exchange" value. Some commentators and advocates of home ownership have seen this expansion of "popular capitalism" as a way of tying people more closely into the social and political system (see Maher 1984, Thorns 1984, Kemeny 1981, 1983).

The fact that we have a private property ownership system means that the majority have to confront at some point the question of inheritance and make their decisions regarding who will benefit from the assets accumulated during the present occupants' life time. Research shown that home ownership provides the principal source of wealth for "middle wealth owners". In the 0-10% range of wealth owners, property represents 13% of net wealth of estates of women and 12.3% of those of men. By the 30-70% range, this has risen to 49% for women and 42% for men. However, for the top 10% of wealth holders, the proportion of their wealth held in property declines back to 26% for women and 23% for men (Planning Council 1990).

Inheriting wealth, however, is not an even process but one which demonstrates inequities. A major inequality is in respect of ethnicity, as research has shown that inheritance probabilities differ quite markedly between Pākehā and Māori. For example, in 1921 for the population as a whole, for 36% of the next generation both sets of parents would have owned a house. By 1991, this proportion had increased to 54%. In contrast, over the same period, for Māori households the reverse had occurred, with a declining probability that the succeeding generation would be able to become home owners (Thorns 1995a). In 1926, 55.2% of Māori households would have had both sets of parents owning, whereas in 1986 this had fallen to 22%. Two points need to be noted here. The first is that Māori have a different understanding of property ownership, holding property jointly in many cases rather than individually. This introduces some problems in the statistical series used here, which means that some inaccuracy is present in the earlier years. (Māori property –

inheritance issues also involve consideration of the growing importance of collective assets re-acquired as a result of Treaty of Waitangi claim settlements.) However, the data are quite clear that when Māori migrated to the cities in the 1950s and 1960s, they became an urbanised and rental population rather than an "owner-occupier" population as was common over the period for Pākehā, both migrant and resident.

INHERITANCE ISSUES

The discussion has now identified two trends: the growing complexity within family relations and the continuing high rate of owner-occupancy. Thus intergenerational property transfers are likely to be common, and hence will continue to be a significant issue within the population.

To explore inheritance issues further, it is possible to draw upon some of the material from the study discussed earlier in this paper. The data for this study, which was carried out in Christchurch, were drawn from records held by the Land Transfer Office. A random sample of transmission documents for 1989 was obtained and from these, in conjunction with a number of other documentary sources, data about inheritance practices were obtained.

The pattern of transfers found shows that most of these were within the family, with the property going to the surviving spouse or to the children. Table 1 shows that 64% of "inheritances" were transfers to a spouse: 47% from the husband to wife and 17% from wife to husband, reflecting the generally greater longevity of women. A further 20% were to children and a final 12% went to other family members or outside the family. With respect to gender and age, the majority of cases were transfers to those over 50 (62% female and 53% male). These figures indicate a very low level of movement of accumulated wealth outside of the immediate family circle, which suggests that such "inheritance" money is likely to reinforce the current position of the family within the social structure. The amounts involved raise further questions regarding the impact of such transfers upon the recipients. In 51% of cases the "inherited" house was sold to realise the capital. The amounts generated varied considerably, with a range of $20,000 to $120,000, and a median category of $60,000-79,999.

As part of an extension to this initial analysis, a follow-up study of the surviving spouses was undertaken, to discuss further their attitudes towards, and experiences of, inheritance and bequeathing. In all, 53 such interviews were completed
.
Table 1:   Patterns of Inheritance

	
	Sold
	
	Retained
	
	Total

	Type of Transfer
	No.
	%
	
	No.
	%
	
	No.
	%

	To the Spouse
	
	
	
	
	
	
	
	

	Husband to Wife
	55
	32.00
	
	104
	63.00
	
	159
	47.00

	Wife to Husband
	25
	14.40
	
	35
	21.20
	
	60
	17.70

	Intergenerational
	
	
	
	
	
	
	
	

	To Child
	52
	30.00
	
	18
	10.90
	
	70
	20.70

	To niece/nephew
	4
	2.30
	
	0
	-
	
	4
	1,29

	Not sure
	1
	.60
	
	1
	.60
	
	2
	.60

	To Other (Parent/Sibling/Friend/Executor)
	36
	20.70
	
	7
	4.30
	
	43
	12.70

	Total
	173
	100.00
	
	165
	100.00
	
	338
	100.00


Source: Transmission Records

The majority of those interviewed expressed concern regarding what would happen to their property on death and indicated they had given thought to the matter of to whom they would leave their property. In the majority of cases this was to be their children, and where no children existed then the likely recipients were brothers or sisters, other family members or voluntary societies and charities.

There was a strong endorsement of testamentary freedom amongst the group, with 92% considering that the property owner had the right to decide who should inherit or how the assets accumulated should be distributed. Wills were common and most of these had been prepared through a lawyer with the beneficiaries knowing the contents of the will. This was unlike the generation now in their 60s and 70s who had often been kept in ignorance of the provisions of their parents' wills and estates until either just before or after death. For example, one respondent commented:

"Dad came around the day before he died and the copper boiled over. It was a very hot day, and I made him a cup of coffee and I said, 'Would you mind sitting here on the doorstep because the copper's nearly boiling?' and he said, 'You won't have to worry about that boiling over for much longer,' and I said, 'Why?' and he said, 'You wait and see.' Well, he must have known things were changing, because on Friday I found him dead… So the first thing I did when I got it (the inheritance) was to get a washing machine" (female, aged 60-69).

Most indicated that their will made equal provisions for each of their children. Changes to an existing will were, in the main, the result of the death of a partner.

Inheritance for the respondents was not only about property and money. They were also concerned with possessions which had been part of the family and thus seen as part of the family's history and identity. These were often the more contentious items and deciding who should have them more often led to disputes and tensions. For example, one respondent noted:

"There is a grandfather clock in the hall that is passed on to a son, and I think any valuable asset you've got [you] should make quite sure it is handed on to the heir, or members of the family" (female, aged 60-69).

It is worth noting here the privileged status of sons, which was not uncommon amongst the cohort (60-80 years olds), in the pattern of intergenerational transfer.

Most respondents (78%) saw the process of inheritance to be about more than money and considered it to include a sense of history and continuity over generations which helped to shape their identity and that of current family members.

"I think there are, there are memories. There's no question about that. There are also knick-knacks and, well, pleasures that you have had during your life that you want to pass on" (male, aged 70-79).

In some of the cases studied, quite elaborate lists had been made, indicating who would get which items. Sometimes this was done in consultation with the family members. For example, one respondent noted:

"Years ago, I suppose 10 or 12, I made out a list of all my very valuable things, and got them to put down their preferences" (female, aged 60-69).

The use of accumulated capital in the property through the use of equity release schemes, to support the elderly home owners in their later retirement years and when they needed extra income, was generally not well supported, with 52% indicating that this was something they would not use. This reflects the desire to have something to hand on to the next generation and something against which to assess one's accomplishments. 

"Most parents would like, when they go, to leave it (property) to their children as a legacy and I feel the same way myself. I feel as though I should be able, after my long years of life… I should have had enough time to save a little bit to share among the children at any rate" (male, aged 70-79).

Money and property that the respondents had received during their lifetime from parents and other relatives, they tended to see as something a bit different from money that they had earned. Such money, it was thought, should be used for some specific purpose rather than just go into the general pool to disburse existing housing and other costs. In about half of the cases, respondents considered that money inherited from one's own family should be under toe "control" of the inheritor rather than that of the "couple". This gives rise to interesting questions concerning the eventual settlement of such estates on the next generation of beneficiaries. This complexity is added to in the case of blended families where the settlement may be to the natural children only rather than to both natural and step-children.

POLICY ISSUES

A number of issues emerge from this discussion which have a bearing on the development of social policy with respect to property transmission. The first of these is the necessity for policy development to reflect the increasing complexity of Pākehā family relations in particular, with their greater rate of family dissolutions and reformations, later marriages and more fluid social arrangements, including more households comprising single people and same-sex partnerships and many more de facto relationships. Under these circumstances, identifying who has legitimate claim to a person's "estate" is much more difficult. Is it kin related by birth, or people who have been linked by a social relation with some degree of permanency? Or is it those who have, through their labour, contributed to the accumulation of the asset? If so, there would need to be a greater recognition of the unpaid domestic labour of household members, especially women. The idea of latent and manifest kin relations may be of assistance if it is only those kin relations which are activated which have meaning for the individual. In the case of Pākehā New Zealanders, many have quite shallow kinship systems and thus friends play a more dominant role in their social networks. At one level it would be possible to identify the "family" on the basis of those included in a person's will on the grounds that these were the significant people within the network for this individual. Is this the way "post-modern" families can be identified?

The second issue relates to the question of testamentary freedom. If family relationships are more fragmentary and fluid, it could well be argued that greater testamentary freedom is appropriate due to the variety of claims and counter-claims that might exist. The person with the assets may in this case by the only one able to determine who should receive bequests. However, this may not recognise equitably the contribution that all members of a given household have made, and may reflect restricted notions of what is "deserving" and what is not. Complete testamentary freedom may well not assist the state in its current desire to transfer responsibility, both financial and other, back to the parents for their children's wellbeing, education and care. Clearly there continues to be a conflict of interests here and complete freedom has to be tempered by social obligation and responsibility.

The third point relates to issues of gender and ethnicity. The dominant model of individual private property ownership around the concept of the family home was one built around a "patriarchal" notion of the male as head of the household. This model has now been challenged and is in the process of being reconstructed. It is necessary in any change that both rights and contribution to the household (paid and unpaid) of women and men are equally recognised, as are the rights of both female and male children. Policy needs to be framed so that it does not contain, as has been the case in the past, in-built biases. Regarding succession, this raises more issues with respect to the passing on of businesses and farms than with respect to domestic property. The creation of trusts may be one route whereby all inheritors could be better protected.

With respect to ethnicity it is necessary to recognise the differing views on individual owner-occupation within the community, especially between Māori and Pākehā, and provide ways in which these can be acknowledged in practice.

The fourth point relates to the area of wider social and community issues. The creation of inheritable assets has been for many a result of their lifetime experience within the property and labour markets and the policies (e.g., tax and housing) which prevailed. The accumulation, in part at least, is thus the product of external factors, including public subsidies. One argument flowing from this is that at least part of this accumulation could reasonably be used to support the individual (and their household) in their retirement years. From this consideration, and the acceptance that wealth has been stored, has arisen a debate regarding asset-testing and the development of equity release schemes to provide a way of accessing the stored wealth prior to death. Such debates raise the question of intergenerational transfers and responsibilities (Thomson 1991). Many countries, for example, have some form of either wealth tax, capital gains tax or inheritance tax. Such tax regimes may well be preferred by some to a greater use of asset-testing (St John 1994). Succession issues which this raises are ones surrounding the rights of individuals to use their assets as they like compared to the rights of the community, as represented by the state, to both provide for the elderly and provide a mode of financing that provision either from the users or from wider tax revenues.

The law of succession does need changing to recognise the present social environment in which relationships have become more complex and less stable. The nuclear family, the unit on which the present law is based, has become less common, with the numbers of blended, sole-parent and couple-only households, and same-sex partnerships increasing. In this changing environment, a move towards greater testamentary freedom would seem appropriate, as it would allow individuals to determine who have been the significant people in their lives and how they are to be recognised and remembered.  
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� This is a revised version of a paper presented at a Law Commission Seminar.


� More details are presented in a later section of the paper and can be found in Thorns (1995a) and Dupuis and Thorns (forthcoming).


� The law of succession can be defined as a body of law which governs how a person's property is distributed on death. There are at present three limits on testamentary freedom. These are Matrimonial Property Acts of 1963 and 1976; the Family Protection Act 1955 which allows adult children to make claims though they are not needy or dependent; and the Law Reform (testamentary promises) Act 1949.


� The sample is not generalisable to the New Zealand population as a whole, but is likely to represent the specific group of elderly South Island home owners, reflecting the lower incidence of Māori and Pacific Islands Polynesian groups in the South Island population, as well as the lower incidence of home-ownership rates for non-Pākehā groups. The make-up of the sample also reflects the ethnic characteristics of South Island home buyers of the 1930s, 1940s, and 1950s, which would have been substantially Pākehā.





