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INTRODUCTION

This paper summarises the results of a study that was designed to answer questions about the adequacy of current responses to offending by children aged 10-13 years. A major purpose was to examine the question of whether or not criminal court proceedings in such cases would be more appropriate than referrals for a family group conference (FGC). The specific goal of the study was to describe current practice in dealing with more serious and/or recidivist offenders among 10-13 year olds.

BACKGROUND

In 1994 the Ministers of Justice, Police and Social Welfare requested advice from their Departments on the issue of child offending and the desirability of lowering the age of criminal responsibility. A paper was prepared and at the same time the Commissioner for Children and the New Zealand Police jointly offered to carry out research, with the support of the Children and Young Persons Service (CYPS) and the Department of Justice, which would expand on the information available to inform a Ministerial decision.

The argument about extending the range of criminal responsibility has a number of main elements. In particular there has been a public perception that there are a large number of children who are committing serious offences at younger and younger ages. In addition, four arguments have been advanced to suggest that the current legal provisions and practice are inadequate. The first is that the Children, Young Persons and Their Families Act 1989 fails to provide options that allow the Police to respond to child offenders; "nothing can be done". The second is that the current responses to child offenders are inadequate; "nothing is being done". The third is the concern for the adequacy of what is done because "they continue to offend". The fourth line of argument is that there are options available only to the criminal courts which would result in more effective intervention and the prevention of reoffending.

Some of the arguments summarised above can be clarified with reference to the existing legislation. The force of other of the arguments can only be adequately determined by collecting data on the present numbers of child offenders, the nature of their offences and practice in responding to them.

Media reports suggest that some critics appear to be unclear on the legal options for responding to children who offend. The first section, therefore, sets out exactly what these legal options are. Then, after a brief description of the methodology, the results of the research are presented. The results answer questions about the number and nature of offences being committed by children; provide information on the background factors relevant to various response options; present details on the nature of the responses to offending by children in the sample; and provide some information on reoffending. Finally a number of recommendations are made about future legislative, policy and practice options.

LEGAL PROVISIONS FOR RESPONDING TO CHILD OFFENDERS

The Children, Young Persons and Their Families Act 1989 limits charges in the Youth Court to those young people aged at least 14 years and under 17 years
. The Act provides, however, for responses to children who offend when aged at least 10 years and under 14 years to be made through referral for family group conferences under either the care and protection or the youth justice provisions of the Act. In brief, the current system aims to:

· Identify those who become involved in serious or repeated offending as children

· Ensure that they are held accountable and encouraged to accept responsibility for their behaviour (Section 4 (f)(i))

· Determine their care and protection needs and respond with appropriate services and support for them and their families

· Monitor and review the progress of these children, developing new plans as needed.

The relevant sections of the Act that define when and how to respond to children who offend are set out in Box 1:

Box 1
Sections of the Children, Young Persons and Their Families Act 1989 that provide for child offenders

Section 14 provides that:

14(1)
A child or young person is in need of care or protection within the meaning of this 

Part of this Act if- …

(d)
The child or young person has behaved, or is behaving in a manner that –


(i) Is, or is likely to be, harmful to the physical or mental or emotional wellbeing of the child or young person or to others; and


(ii) The child's or young person's parents or guardians, or the persons having the care of the child or young person, are unable or unwilling to control; or

(e)
In the case of a child of or over the age of 10 years and under 14 years, the child has committed an offence or offences the number, nature, or magnitude of which is such as to give serious concern for the wellbeing of the child; …

In addition, section 18 provides that:

18 (1)
Where any Social Worker or member of the Police believes, after inquiry, that any child or young person is in need of care or protection (other than on the ground specified in section 14(1)(e) of this Act), that Social Worker or member of the Police shall forthwith report the matter to a Care and Protection Co-ordinator, who shall convene a family group conference in accordance with section 20 of this Act [a care and protection family group conference].

(2)
Where any Social Worker suspects that any child is in need of care or protection on the ground specified in section 14(1)(e) of this Act, that Social Worker may refer the matter to the appropriate enforcement agency.

(3)
Where any enforcement officer believes, after inquiry, that any child is in need of care or protection on the ground specified in section 14(1)(e) of this Act, that enforcement officer shall forthwith report the matter to a Youth Justice Coordinator, who after consulting with that enforcement officer, and if that enforcement officer believes that the making of an application for a declaration under section 67 of this Act in respect of that child is required in the public interest, shall convene a family group conference in accordance with section 247 of this Act [a youth justice family group conference].

METHOD

A sample of child offenders who committed serious offences or were recidivist offenders in 1994 was obtained from the Police, in districts selected as having reported problems with child offenders during 1993. The children came from 12 different Police Districts including all the larger Police Districts
.
These children had either been referred for family group conferences, or been the subject of an application for a declaration
 as a result of offending in 1994, or been nominated by the Youth Aid officers as being serious or persistent offenders in 1994. Police files on these cases were consulted, CYPS computer records were obtained where they existed and in some cases the CYPS paper files were also consulted. Data on family backgrounds, offending, referral patterns and actions taken to investigate or intervene were coded and entered on a computer file. An analysis of the data on the 109 cases which met the sample criteria forms the basis for this report.

SUMMARY OF RESULTS

Numbers of Child Offenders

The first important point to be made is that the number of children involved is not large. In the districts we sampled only 109 cases met the criteria for entry into the study. The 109 cases in this study come from the 12 Police districts which, in Drummond's 1993 study, included approximately 80% of the child offenders of concern. Therefore, throughout the country, in 1994 there were likely to be at most about 140 child offenders who could be readily identified as "serious" offenders in terms of the magnitude and frequency of their offending. Even if there is an upward trend in numbers of children offending, the number of children likely to be identified as being of serious concern in any one year is unlikely to exceed 150 in the near future.

Nature of Offending

Although only 109 children were identified as persistent or serious child offenders during 1994 in the sample areas, a considerable number of offences were committed by these children. Almost half of these children (49%) committed at least six offences during 1994. Altogether a total of 917 offences, an average of 8.4 per child offender, were committed during 1994 by this group while they were still in the 10-13 age range. As some turned 14 during 1994 and committed further offences as 14 year olds, the total number of offences they accounted for during 1994 is certainly somewhat larger.

Data were analysed to show the nature of the most serious offence during 1994. The data are presented in Table 1 which uses a scale of seriousness that was devised for an earlier study of juvenile offenders in New Zealand (Maxwell and Morris 1993:202).

	Table 1 Seriousness of most serious 1994 offence while 10-13 years

	Seriousness
	N
	%

	Maximum seriousness
	11
	10

	Med/max
	13
	12

	Medium
	61
	56

	Med/min
	20
	18

	Minimum
	4
	4

	Total
	109
	100


Overall only 10% of the offenders committed offences rated as maximum in seriousness; offences involving serious violence, sexual offences and arson where the amount of property damage ran into thousands of dollars. Another 12% committed offences of medium/maximum seriousness and over half the most serious offences were rated medium in seriousness; these were offences such as burglary, car conversion or minor assaults. In total, over three quarters (78%) of the most serious offences committed by these children were rated as of medium seriousness or above.

Even though they are relatively few in number, it is important not to minimise the seriousness of some of the offences committed by these children. The arsons caused great damage to property and several of the violent offences inflicted damage on other children which would easily have been life-threatening if the offender had been older and stronger. The one sexual offence in the sample is not dissimilar from the sort of offences that have made media headlines in the past and may have been enormously damaging for the child victim. However, the overall picture is not one of violent children running amuck throughout the country. Undoubtedly some of these children are committing serious offences and effective intervention is certainly needed, but alarmist presentations are not justified by these data.

Rather than the seriousness of the offences, it is the frequency and repeated nature of the offending that often seems the most prominent feature of some of these case histories.

Family Backgrounds

Full information on the backgrounds of the children was not always present on the files. Nevertheless, the picture provided by the files is clear. Most of these children have the marks of inadequate care and/or abuse and showed the consequences that might be expected from ill treatment: they were difficult to manage both at home and at school, failed to learn, ran away, and experimented with alcohol and other substances. Most have had an earlier history of involvement with CYPS and at least a third come from families with a history of alcohol or substance abuse and/or criminal involvement. Box 2 sets out these data.

Box 2 Family Backgrounds of Child Offenders

	· 86% ere experiencing problems at school;

· 76% of their parents were not able to cope;

· 65% had experienced at least one change of caregiver or family constellation;

· 60% had experienced trauma such as abuse, neglect or family violence;

· 48% had a history of alcohol or substance abuse (or a family member had such a history);

· 42% had a history of running away;

· 38% were known to have lived in families with a history of criminal involvement.

80% of children were recorded as having at least 3 of the above adverse background factors

72% had a history of involvement with CYPS


Referral Processes and Patterns

A view that has been expressed in the media is that these difficulties frequently arise because of a breakdown in the referral process from the Police to CYPS. The data from this study do not entirely support such a contention. Figure 1 below sets out the pattern of referral for the sample studied.

Figure 1 Police Referral Actions and CYPS Responses; N=109
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Figure 1 shows that two thirds of the cases were referred by the police for a family group conference or an application was made for a declaration
. After the referral or application, a family group conference was held in most of these cases (78%
).

For a third of the cases, there was no referral for a family group conference and no application for a declaration. Over half of these were currently under action by CYPS as care and protection cases and the Police often provided information to CYPS on the current offending.

Problems did occur with referrals in some cases. One problem was the length of time taken to arrange the family group conference; a third of those arranged were not held until at least seven weeks after the referral. A second problem related to the decision about whether or not a family group conference should be held; in 18% of the referred cases CYPS and the Police disagreed about this. In these cases of disagreement between the two agencies, the lack of agreed criteria for referral made it difficult for the researchers to determine what the correct action should have been.

Outcomes of Family Group Conferences

The Children, Young Persons and Their Families Act provides for dealing with care and protection issues in the case of child offenders. It also specifically states that children aged at least 10 and under 14 years should be made accountable for their offending.

Issues of accountability were examined in this study. The plans that resulted from family group conferences included provisions to make the child accountable for the offending in 61% of cases; these involved some form of penalty, such as doing work in the community; a restriction of liberty, such as a curfew; or an apology. The figure of 61% seems somewhat low. However, agreement was not able to be reached in all cases (11% of conferences failed to agree) and in other cases it was difficult for the researchers to form a judgment about whether or not accountability should more often have been a formal part of the plan. It is, nevertheless, worth noting that when the family group conference was arranged by a youth justice co-ordinator, issues of accountability were more likely to be addressed (81% of cases reaching agreement) than when the conference was arranged by a care and protection co-ordinator (35% of cases reaching an agreement).

At least one intervention to respond to care or protection needs was agreed to for 77% of cases in which a family group conference was held. As noted above, in another 11% of cases, the conference failed to reach agreement. In slightly over half the cases, some services were provided for the child, usually counselling; schooling arrangements were made in just under half the cases; changes of residence were arranged in 39% of cases; and support was provided to the families in 30% of cases. Some care or protection arrangement was made at all the conferences arranged by a care and protection co-ordinator where agreement was reached. This compares with 76% of the conferences arranged by a youth justice co-ordinator where an agreement was reached. However, in a quarter of the cases some of the care or protection needs that were identified by the researchers were not responded to by the plan.

A judgment was also made by the researchers of agency effectiveness. Effectiveness was judged to be inadequate if no action was taken, or if there was a long delay before action was taken, or if the plans to meet needs were not implemented. Where a family group conference was held, 20% of cases were judged to have been handled less than adequately on these criteria.

On the other hand, where a family group conference had been held and there was sufficient information on the file for the researcher to make a judgment, CYPS was assessed on the whole as arranging suitable interventions (75% of cases in which information was available) and responding effectively to the referral (80% of cases in which information was available). The data, therefore, support the view that it is possible to use the current system to respond to child offenders and to arrange interventions that appear, on an analysis of the file, to be suitable.

Reoffending

An attempt was made to examine the outcomes for the sample in terms of reoffending. It should be noted that the time for follow-up varied from as little as three months to as long as 18 months, depending on when in 1994 the sample offence occurred and how long it took for the family group conference to be arranged. In addition, no monitoring had occurred in some cases and the available information varied in quality. Despite interventions being arranged in many cases, the great majority (79%) of these children re-offended after the family group conference.

It is not possible from these data to determine the reasons for the high re-offending rate. It is, however, possible to identify cases where intervention intended to prevent re-offending was not effectively implemented. For nearly half the cases, no family group conference was held to decide on plans. In these cases, it is not possible to tell whether or not holding a conference would have resulted in more effective intervention. When there was a family group conference, the plans sometimes broke down (in 28% of cases) or were only partly implemented (in another 44% of cases). Sometimes it was the placements that failed (in over half the cases where a placement was made) and at other times, problems appeared to arise in delivering the support and intervention services that had been recommended at the family group conference.

These results are certainly of concern. The file notes leave little doubt that the problems are not simply a failure of effort, but a reflection of the very real difficulties in locating suitable placements, counselling and support services for children whose family backgrounds are as adverse as those of the children in this sample.

CONCLUSIONS

The results demonstrate that, at times, it was very difficult to find appropriate responses to these children's offending. Despite the preparedness of schools and parents to work for change provided supports were available, effective plans for the children were not always developed. Some of the difficulties lie around referral practice, others around inter-agency co-operation, others around the adequacy and availability of services and supports. The issue of how best to address the difficulties would, therefore, seem to lie in improving referral processes, inter-agency co-operation and service availability. A series of recommendations are set out below that deal with these issues. Further research is also seen as desirable in order to clarify the unanswered issues raised in this study. However, first it is important to focus on the proposal to lower the age at which charges can be brought in the Youth Court before setting out specific recommendations about changes to practice.

The argument for this proposal has, as indicated earlier, four main elements. The first is that the current legal provisions fail to provide options that allow the Police to respond to child offenders; "nothing can be done". This claim is demonstrably untrue. The Children, Young Persons and Their Families Act 1989 provides for the referral of children for a family group conference if they are likely to harm themselves or others and are out of control, or when there is a serious concern about their welfare by reason of the number, nature, and magnitude of their offences. When a family group conference fails to agree on plans, an application for a declaration may be made to the Family Court which has the power to determine issues of criminal responsibility and to make orders for care and services.

The second question is about the adequacy of the current responses to child offenders; "nothing is being done". The results of this study do not support such a contention. The data show that when the offending of children was considered sufficiently serious to warrant a referral by the Police for a family group conference, the family group conference was held in 78% of cases and for a further 11% of cases CYPS was involved in some other actions; together these two groups account for 89% of the cases referred by the Police. A number of cases in the sample were not referred by the Police for a family group conference and the question must be raised as to whether or not these should have been referred. In some cases no referral was made because the Police considered that their own actions were adequate. In other cases where CYPS was already involved in working with the child or the family, the Police passed information on offending to them. It has been held by some Police Officers that another reason for non-referral is a lack of confidence that action will be taken by CYPS, but this contention is not borne out for most of the referred cases and cannot be tested when a case is not referred. On the other hand, the data reported here suggest that there are cases where improved processes for responding in a timely fashion by both the Police and CYPS may result in "more being done".

The third question that has been raised is about the adequacy of what is done because "they continue to offend". On this question, the data are unequivocal. This is a group with a high reoffence rate regardless of whether or not the appropriate procedures were put in place. The question must, therefore, be asked about the effectiveness of the interventions. A number of issues have been raised here which point to problems. The first, and perhaps the most important, is the degree of disadvantage in the lives of these children, both historically and currently. It is in this context that we must assess the difficulties that are occurring in responding quickly and appropriately, and in locating programmes that are likely to reduce the chances of reoffending.

The fourth question is about whether or not there are options available only to the criminal courts which would result in more effective intervention and the prevention of reoffending; "laying charges in court would be more effective". The study shows that most Police referrals are dealt with by arranging family group conferences to develop plans. The difficulties seem to lie principally in responding in ways that will be effective in meeting the needs of child offenders and reducing offending. Under these circumstances, what then could be achieved by using criminal court processes?

Under the jurisdiction of the Youth Court, custodial options are a last resort and few, if any, of the offenders in this study would be considered appropriate candidates for these options had they offended as 14-16 year olds (compare the findings of Maxwell and Morris 1993). Furthermore, residential placements were being used for those in the sample who were seen as a risk to themselves or others. It could be argued that when courts make orders for services they are more likely to be delivered. Against that is the argument that such services should be able to be made available through CYPS rather than through court orders. Court proceedings are costly in terms of finance and stress for families and children, and increased funding through CYPS would be a more economic and constructive solution. A further argument is that the courts are more effective in making young people accountable and in reducing reoffending, but there is no evidence to support this claim in research comparing outcomes through Police referrals directly to CYPS and court referrals of 14-16 year olds in the youth justice system (Maxwell and Morris 1993).

RECOMMENDATIONS

The full set of specific recommendations of the report are listed below:

1.
That there should be no change to the law with respect to criminal responsibility for 10-13 year olds.

2.
That a protocol for sharing information on child offenders should be developed between the Police and CYPS.

3.
That the Police consider developing a checklist in which Youth Aid officers can record information on the family background of child offenders.

4.
That a protocol for accepting referrals of child offenders for Family Group Conferences be developed between the Police and CYPS.

5.
That there should be standard records of investigations and findings within CYPS.

6.
That there should be standard procedures for monitoring cases within CYPS.

7.
That CYPS should undertake an assessment of the programme and placement needs in each area and initiate actions to improve the availability of appropriate services.

8.
That consideration should be given to a ring-fenced budget for services for up to 200 child offenders and their families per annum. Alternatively other options should be identified for securing the necessary funding to meet the needs of this group.

9.
That CYPS should give consideration to developing practice guidelines in relation to accountability and the identification of care and protection issues for child offenders.

10.
That further research should be conducted on the experiences over time of a sample of children who come to notice by reason of their offending.
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� The exception is that children aged more than 10 years who are charged with murder or manslaughter appear in the District or High Court.


� These districts included the 12 major and most populous Police Districts. Those omitted were Bay of Plenty, Taranaki, West Coast, Nelson/Marlborough and Dunedin.


� A declaration that a child or young person is in need of care or protection may be made by the Family Court if it is satisfied that the child is in need of care or protection under any of the grounds specified in section 14(1) of the Act.


� Whenever an application for a declaration is made, it is mandatory for a family group conference to be held. If a family group conference has not already been held when the application comes to the Family Court, the court will make a referral before taking further action.


� This figure and others in this section have been calculated from the data presented in Figure 1.





