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INTRODUCTION

Recently there has been an upsurge of interest in the concept of "restorative justice", which has been proffered as an alternative to our current criminal justice system. Late last year, the Ministry of Justice released a discussion document on the topic and called for submissions from the public. While there is a proliferation of literature on the topic of restorative justice, relatively little has been written specifically in relation to family violence. In this paper, I wish to raise some issues about the fit between restorative justice models and the essential characteristics of family violence cases. Family violence differs from other types of criminal offending, by virtue of the existence of a relationship between the victim and the offender, which is frequently associated with a power imbalance. The question is whether models of restorative justice developed to deal with cases where the offender and the victim are generally unknown to each other fit well with cases of family violence where this is not true.

defining restorative justice

One of the first difficulties in exploring these issues is that there is no clear consensus on what is restorative justice. Restorative justice seems to hail from a variety of backgrounds and perspectives. These include mediation programmes (particularly in North America), so-called "traditional" or indigenous models of justice (such as marae
 justice), a strong religious strand based on forgiveness, and prison reform movements.

The variety in the origins of ideas about restorative justice means that discussion of its objectives and forms is equally varied. Some commentators have called for a total overhaul of the criminal justice system; while others have argued for the application of restorative justice principles at different stages of the justice process e.g. pre-conviction, pre-sentence or post-sentence. Other commentators seem to favour doing away with arrest and state intervention altogether and leaving it up to communities to decide whether a crime has been committed and, if so, how it should be dealt with.

Some writing on restorative justice focuses on the offender (e.g. alternatives to prison, and facing victims as a means of promoting reform), while other writing focuses on victims (e.g. empowering victims, assisting closure of victimisation, overcoming fear of crime, getting answers to questions and obtaining restitution for victims). In New Zealand, the examples commonly used to exemplify restorative justice are marae justice and family group conferences. A paper released last year which proposed a model for dealing with some cases of family violence seemed to be based closely on both of these (Carbonatto 1995).

Marae justice will not be discussed in depth in this paper as it is a complex subject that requires more comprehensive coverage. As a general comment, however, it can be said that those processes and systems which are discussed under the label "marae justice" represent a particular model of justice, including a definition of crime, which "rose from a framework of social relationships based on group rather than individual concerns" (Jackson cited in Consedine 1995:91). In essence, dealing with crime by the immediate groups concerned (such as whānau
 and hapū
) makes sense when these groups form the principal units of the social structure. Handing this same responsibility to families or communities in societies which are not bound together so tightly on a day-to-day basis by whakapapa
 (or other equivalent ties) needs to be carefully considered.

It is the variety in the objectives and forms of restorative justice that makes it difficult to say definitively what the issues might be if it were to be applied in cases of family violence. It is the intention of this paper to stimulate further discussion and debate about restorative justice by highlighting some of the particular features of family violence which would need to be considered if restorative justice principles and processes were to be applied.

what is family violence?

Unlike restorative justice, family violence is perhaps a little easier to define. According to the Government Statement of Policy on Family Violence, family violence includes:

· physical abuse;

· sexual abuse; and

· psychological abuse, which is defined as including intimidation, harassment, damage to property, threats of physical, sexual, or psychological abuse, and (in relation to a child) causing or allowing the child to witness the physical, sexual, or psychological abuse of a person with whom the child has a familial relationship.

Family violence encompasses a range of behaviours perpetrated by partners and former partners, family member, household members and other people with whom the victim has a close personal relationship. Types of abuse include spouse or partner abuse, child abuse, elder abuse and sibling abuse.

For the purposes of this paper, discussion is principally focused on abuse of women by male partners or former partners, although many of the comments may apply equally to other types of abuse.

Unlike many other crimes, family violence is perpetrated by intimates; offender and victim typically live together or have lived together; multiple repeat offences are common; violence is likely to exist within an entire context of emotional and psychological abuse and ongoing power imbalances; victims may live in fear of an abuser; and abusers are typically skilled at minimising the effects and seriousness of their actions (to themselves and to others) and presenting an acceptable façade to the outside world. These are some of the features of family violence which should be kept in mind when thinking about ways to respond to it, including any of the forms of restorative justice mentioned earlier such as mediation, marae justice or family group conferences.

the current criminal justice system and family violence

Restorative justice is intended to represent progress over our current "retributive" system. However, in the case of family violence it is only relatively recently that the justice system has begun to act with any sort of consistency or seriousness in responding to family violence cases. For instance, before about 1987 the police were likely to ignore family violence or attempt to mediate between the parties when called to a domestic dispute. Before 1983 protection orders did not exist and there was no state funding for refuges. For those in the family violence field, being recognised by the justice system is progress.

It is also too simplistic to say that the current justice system is solely retributive, especially in its dealings with family violence. As noted above, until relatively recently offenders were not likely even to be arrested, let alone punished. Even since the introduction of active arrest policies, offenders are more likely to be directed to attend "anger management" or education programmes than sent to prison. The new Domestic Violence Act strengthens this approach and also makes more provision for support programmes for victims.

Few would deny the imperfections of the current criminal justice system, especially in its dealings with family violence. However, this does not necessarily mean doing away with it altogether. As the Feminist Law Bulletin New Zealand Aotearoa (1995) says:

Will the move to restorative justice jeopardise the work to address the formal court system's ambivalence about cases involving women's rights (and especially women's right to be free from violence) just when women thought they were making progress with improving the current system?

In New Zealand these advancements include not only the greatly improved police response to family violence and the recently passed Domestic Violence Act (referred to above) but also the current development of protocols between the core justice agencies (Police, Courts and Corrections) and various non-government agencies to improve the co-ordination of family violence interventions throughout the justice sector.

Police Family Violence Policy

Contrary to popular belief, the New Zealand Police family violence policy does not include mention of mandatory arrest. This means that not all callouts to family violence situations automatically result in arrest. Instead it is better described as being one of "pro-" or "active" arrest, that is, where there is evidence an assault has taken place, an arrest will be made. This puts police practice on family violence in line with other types of assault, such as by strangers. It contrasts with earlier practice where police officers often tried to play a mediation role between the parties and attempted to reconcile them. The arrest policy acknowledges that assault, whether against a family member or not, is a crime.

It was also designed to remove the aspect of discretionary intervention which many women had encountered after calling the police and which increasingly came to be regarded as unsatisfactory. There were very real reasons for the introduction of pro-arrest policies, most of which had little to do with a desire to punish offenders and more to do with an attempt to improve victims' safety and remove the discretionary powers of police officers who frequently had little understanding of the dynamics of family violence.

Family violence campaigners have fought long and hard to have violence against intimates recognised as a criminal and public matter rather than a private matter between husband and wife. It is now recognised, at least in statute, that women are entitled to personal protection and safety in their own homes and that the state will enforce this as much as possible and as much as safety elsewhere is enforced. We must be careful that proposals to have family violence dealt with by the "community" or criticisms of aspects of the police arrest policy do not result in the decriminalisation of family violence and a return to the viewing of family violence as a private matter of "just a domestic".

Clearly, active arrest policies will not on their own solve the problem of family violence. Nor are they intended to. However, this is not necessarily an argument for taking family violence out of that system and dealing with it through mechanisms such as mediation. The Australian National Committee on Violence Against Women (1991) states that:

[It] is an argument for improving the formal justice system. Mediation of disputes where the man has perpetuated violence is not a solution to the problems and inadequacies of the criminal justice system. Mediation cannot be a substitute for protective court orders, nor is it a safe venue for the resolution of family disputes where one of the disputants has been violent (p.12).

family violence and mediation

There is an extensive literature on family violence and mediation. Mediation and restorative justice are not entirely equivalent, but it is worth discussing this literature because of the roots of restorative justice in the mediation movement.

There are (at least) two types of mediation discussed in this literature: the first is mediation of issues such as custody or access-arrangements but where violence is or has been present in the relationship. The second is mediation where violence is identified as the primary issue.

Perry (1994) summarises well the concerns that have been expressed about the use of mediation in cases of family violence, which are summarised below:

· Mediation decriminalises family violence, subverts the rights and protections offered women by the criminal justice system and returns family violence to the status of a private family matter rather than a serious social issue.

· The power dynamics involved in family violence make it unlikely that victims can meet with abusers on equal terms to negotiate agreements.

· There is frequently an implication that women are at least partially responsible for the abuse, particularly if mediation requires women to be conciliatory and compromising.

· There is a lack of protection for victims because of the private nature of mediation and because mediation agreements are typically not enforceable by the courts should an abuser fail to comply with the agreement.

Mediation is also a technique used to resolve disputes and conflicts. Care needs to be taken when applying this to family violence that abuse does not become defined as being about conflict and conflict resolution. Violence is not just a tactic some people use to win an argument (although it is undoubtedly effective in doing so). It is about asserting and maintaining power and control over another person's life. Responsibility for violence must always be placed squarely with the abuser. It would be unfortunate if advocacy for mediation forced a comeback of the old "it takes two to tango" cliché by characterising family violence as a relationship problem rather than one of violence.

One refuge worker notes that one of the first things refuge clients often say on being offered mediation or counselling is "why should I have to go? He's the one with the problem." They feel that they are being held accountable for half the problem and being asked to help the male abuser solve his problem which at the same time dealing with the effects of what he has done to her and the children.

Concern has also been expressed by numerous commentators about the way in which mediation has operated in practice in cases of family violence. The Australian National Committee on Violence Against Women (1991) notes for example that:

some mediators have mediated about whether or not physical violence (a criminal offence) should take place and have, uncritically, reported agreements reached in mediation where the victim agreed to comply with the perpetrator's rule of behaviour in return for his agreement not to batter her (p.12).

The NCVAW has developed extensive guidelines on the use of mediation in cases of family violence. The introduction to these guidelines, which form part of the National Strategy on Violence Against Women (1992) states:

· these guidelines are predicated on the basis that the fact of violence is never mediable;

· no mediator should ever mediate about whether violence should occur or not;

· no mediator should ever mediate about whether a woman should apply for or be entitled to a protection order; and

· no mediator should ever mediate an agreement where freedom from violence is in any way condition. Violence is criminal behaviour.

Mark Umbreit of the Center for Restorative Justice and Mediation at the University of Minnesota notes that, in mediation, "choice rather than coercion is the key principle". Extreme caution should be exercised when talking about choice and coercion when there is violence present. Dr. Umbreit, who has successfully mediated between murderers and victims' families, argues that mediation is inappropriate in the context of family violence. Mediation, he says, has to be an issue of choice for both victim and offender based on an admission of guilt by the offender. The dynamic nature of family violence and the presence of power and control issues make mediation unsuitable in these types of cases. The issues of coercion and choice are ones that restorative justice proposals must address in the case of family violence (NOVA Conference 1995).

There are certainly many women who want the relationship with their partner to continue but for the violence to stop. Mediation may well have a place in these situations once the violence has been dealt with and both parties feel able to negotiate on equal terms. Relationships where there has been violence will inevitably need rebuilding if they are to continue, but this cannot take place while violence is still happening. Nor should mediation be used as a means of trying to stop the violence.

FAMILY VIOLENCE AND RESTORATIVE JUSTICE – SOME OTHER ISSUES

Community Attitudes Towards Family Violence

It is only relatively recently that family violence has come to be viewed and treated as a crime. The police now have an active arrest policy which states that where there is evidence that an assault has been committed, an arrest will be made. They also have an advertising campaign which reminds us fairly constantly that family violence is a crime. The fact that we have to be told probably indicates that there are still many members of our community who do not actually believe that it is. For instance, 13% of men interviewed in the Hitting Home research did not know that hitting a woman partner is a crime (Liebrich et al. 1995).

One of the principles some advocates of restorative justice talk about is the importance of restoring community cohesion and balance which is disrupted when a crime is committed. In the case of family violence, it is by no means the case that the community as a whole does regard family violence as a crime or views it as a disruption. It is, in fact, condoned by many and regarded as quite normal.

Furthermore, even where family violence is regarded as being unacceptable, it is, perhaps more so than any other crime (along with rape), more likely to be regarded as being at least partially the victim's fault. The Hitting Home report provided some disturbing evidence about attitudes towards family violence which are still held by some members of the community. While the men interviewed tended to reject the use of physical force in families, a significant number said that women are to blame for being hit in some circumstances. In the case of eleven out of twenty possible circumstances, at least a fifth of the men blamed the woman alone for the man hitting her and, in one circumstance, nearly half the men blamed the woman alone.

In this context, we need to think carefully about suggestions for taking responsibility for dealing with family violence away from the state and giving it to the community before we can be sure that the community does believe, and act as if, family violence is a crime. The Feminist Law Bulletin asks:

Will restorative justice act on prejudices that would not operate in courts to the same degree because of legal safeguards (e.g. hard fought for minimal protections for women such as rules about cross examination on prior sexual history and corroboration)? The Government must recognise the risks for women in "handing over justice" to the "community". In attitudes to women it has often been Parliament that has led the way in defining standards for women because the views of the wider community have changed more slowly (1995).

Objectives of Restorative Justice

The ultimate goal of any family violence intervention must be to keep women, and their children, safe from further violence. Any intervention, whether in the form of a men's education programme, an active arrest policy or a restorative justice conference, must have women's safety as its bottom line.

As noted earlier, one of the difficulties in writing about restorative justice is that restorative justice models derive from a variety of backgrounds and perspectives. This is reflected in the variety of objectives which are set for it, which seem to vary from writer to writer. This is important as the objectives will, or should, determine the direction and actions of any justice system based on it.

Depending on who the writer is, restorative justice can be a process for establishing guilt, a mechanism for imposing sanctions and restitution once guilt has been established; a process for reforming and rehabilitating offenders by humanising their crimes for them; or a means of helping victims heal from the effects of crime by giving them an opportunity to face the offender. Other objectives include restoring community cohesion and balance.

Giving victims the opportunity to face offenders directly can be a powerful healing tool. Victims sometimes need the opportunity to confront a perpetrator, express how the crime has affected them and get answers to questions. Mark Umbreit notes that some people have expressed concern that restorative justice and mediation programmes are attempts to "rehabilitate the offender at the expense of the victim" (NOVA Newsletter 1987). He says, however, that the programmes his centre runs do not aim for offender rehabilitation, although that may be an outcome.

Rather, they try to provide a basic and fundamental sense of justice to the victim, in which the victim has direct input into the process of holding the offender accountable. In the process, the program hopefully forces offenders to realize the human dimension of their criminal behaviour, to see their victims as people with feelings, not objects to abuse. The primary concern, however, is the victim.

The need to be clear about who the restorative justice process is intended to benefit is perhaps demonstrated by a view of family group conferences for youth offending which found a higher level of satisfaction amongst offenders and their families than amongst victims, with a third of victims saying they felt worse than before the conference (Maxwell and Morris 1993). Some victims felt intimidated by the offender and his/her family, others felt the offender was not really sorry for what he or she had done and others were not kept well informed either before or after the conference.

Maxwell and Morris comment that a crucial difference between family group conferences and overseas mediation programmes is that overseas the focus tends to be more on reparation to the victim with selection for mediation being "based as much if not more on victims' interests and needs than on offenders'" (p.129). Thus, outcomes for victims seem to be at least partially related to whether the objectives of the process are primarily victim or offender focused.

Experience from overseas and from some family group conferences tells us that bringing a victim and offender together can be a useful experience.  This can also be true of family violence cases but, again, extreme caution is needed. A New Zealand refuge worker says that in some cases there can be satisfaction in hearing the abuser acknowledge the impact of his abuse. However, if this process happens before each party is ready, particularly if the abuser has not yet accepted responsibility for his abuse, the potential for further victimisation is great. As this refuge worker says:

Actors speak louder than words. He can say he's sorry and acknowledge what he's done until he's blue in the face but what victims want is behaviour change. This needs to be gauged over a period of time. A restorative forum may result in women developing unrealistic expectations of behaviour change and making a decision to stay with him as a result – you only need to see these guys in front of a judge to see how skilled they are at acting to their audience – then everyone may pack up and go home feeling they've done a great day's work and it's all settled. Who monitors behaviour change long term? Do we send them away and wait until next time?

In summary, we need clarity on what restorative justice processes would be expected to achieve in cases of family violence. Great care needs to be taken that restorative justice techniques do not contain the implicit message that reconciliation between the parties is the aim. Victims of family violence get enough pressure to stay with abusive partners without receiving more of it from the justice system to which they have turned for help and safety. Care also needs to be taken that women do not forfeit their rights to legal protections if restorative justice processes are used at any time.

Stopping Violence

Those who work with abusers know how deeply entrenched abusive attitudes and behaviours are. Change requires intensive effort over a long period of time and is not easily achieved.

Helene Carbonatto (1995) has argued that the advantage of restorative justice is that it may meet the needs of victims, many of whom want the violence to stop and the relationship to continue. She proposes a version of a family group conference which may include other members of the community as well, such as friends, neighbours, victim support advocates and so on. This restorative justice conference appears to be designed as a tool for mediation and conciliation between the parties, but also implicit in the proposal she describes is the suggestion that the conference itself will somehow stop violence. There is no reason to expect this. The idea of using such a conference to stop violence appears to rest on two main techniques:

· community condemnation of violence and public shaming of an offender; and

· making an abuser aware of how his actions have affected his victim.

It has already been argued that public condemnation of family violence is by no means a certainty; nor is it certain that victims will not be held at least partially responsible for the violence.

There is also the question of how well families and communities are equipped to take responsibility for these situations. We might ask how realistic it is to expect family and community members to be able to provide sanctions, continually challenge an abuser and provide safety for victims. Joan Metge (1995), in her discussion of marae justice, notes that traditionally whānau and hapū have been able to deal very effectively with a variety of transgressions by members. She makes the point, however, that:

It must be remembered that whānau methods of dealing with problems were worked out and function best in family groups where people bound by ties of kinship and shared experience associate closely in an ongoing corporate life and consequently have a strong sense of group identity and responsibility. To be effective in other situations, where people are held together by personal choice for limited terms or where group structure is loose of lacking, they have to be carefully considered, adapted and applied with understanding and consent (p.288).

Maxwell and Morris (1993) also point out that "idealised notions of family 'empowerment' can mean putting responsibilities on families which they are not able to cope with" (p.124). One finding of particular concern in their review of family group conferences is the fact that "(m)onitoring of FGC outcomes was generally poor" (p.123), with little attention paid to monitoring the decisions agreed on at the conference or enforcing decisions where agreed actions were not undertaken.

Some of the difficult realities of working with violent offenders have been pointed out by refuge workers:

Stopping violence programmes have the advantage of skilled facilitators who don't get taken in by or collude with the abuser's antics. They operate over a 26 week period, they put victims in touch with women's support groups which assist them to develop realistic expectation of change and develop personal safety plans. Can we rely on the community to have this level of understanding and expertise?

The second aspect of the restorative justice conference is that of making an offender aware of how his actions have affected the victim. This is one of the most difficult aspects of the change process for family violence offenders. A victim is likely to have told the offender frequently in the past how she feels without success and it is not clear how repeating this in front of a larger group of people would make this more effective.

There is also a possible danger in such a process in that telling family violence offenders about the effects of their abuse on victims often gives them more "ammunition" with which to abuse and makes them ore effective abusers. One of the difficulties, for instance, with offender education programmes is that sometimes men learn different and more effective ways to abuse the more information they are given about the nature and dynamics of abuse (Hart 1988). Because the offending happens in a context where the parties typically have ongoing contact with each other, the opportunities to continue abusing are greater than in crimes between strangers.

The timing of any intervention which involves both parties is also crucial. As noted in the previous discussion about mediation, facing an offender can be an important part of the healing process for victims. It is not, however, something that can usually be done quickly and it may take some time before both people are ready.

Many practitioners, for example, will not work with both parties together unless offenders also undergo separate group or individual work and/or unless the violence has stopped. The reasons behind this are, firstly, that violence must be viewed as the responsibility of the abuser and couple counselling at too early a stage risks implying that it is a couple problem. Secondly, it is impossible to repair a relationship where one person is being subjected to or is living in fear of violence. If a restorative conference of some sort does take place, it would seem prudent to follow these same guidelines.

It would, therefore, be dangerous to rely on restorative justice conferences or mediation processes to stop violence. In an evaluation of four victim-offender mediation programmes, Umbreit and Coates (1993, cited in Gilchrist) found a high degree of satisfaction amongst both victims and offenders from the point of view of making restitution to victims but concluded:

the impact of mediation on recidivism was not statistically significant… (and) it is naïve to expect an intervention of four to eight hours per case to dramatically alter criminal and delinquent behaviour when behaviour is influenced by many other factors.

conclusion

This paper has set out some considerations which would need to be taken into account if restorative justice principles were to be applied in responding to cases of family violence. The paper has focused principally on drawing attention to potentially inappropriate applications of restorative justice models. Further thought would need to be given to what might be appropriate applications of these models to family violence cases. One of the primary considerations must be to ensure the safety of victims. If a good fit can be found between restorative justice principles and the requirements of family violence cases (and especially the safety of victims), then the greater involvement by communities and families in responding to family violence should be welcomed.

Family violence, however, cannot be solved by a single strategy. An adequate response to family violence, as to any crime, will necessarily be multi-faceted and each component will build on and complement others. The complexity of the problem means that responses must cut across sectors (i.e. family violence should not be thought of as a justice issue only), must include both intervention and prevention, must provide safety, support and advocacy for victims, must give clear messages to abusers that violence will not be tolerated and must provide opportunities for them to change.
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� Enclosed ground used as a meeting place.


� Family; the term is commonly used to refer to the extended family.


� Sub-tribe.


� Genealogy; ancestry.





